PAGE  
- 8 -


HCAP 8/2007

Chinachem Charitable Foundation v Chan Chun Chuen

Summary of the Judgment

This summary is prepared by the Judiciary. 

It is not part of the judgment and has no legal effect.

1.
The court pronounces for the force and validity of the last will of Nina dated 28 July 2002 and pronounce against the force and validity of the alleged last will dated 16 October 2006.  The court also dismisses the counterclaim of the 1st Defendant. 

2.
The court finds that the 2002 Will was duly executed by Nina and attested in accordance with Section 5(1) of the Wills Ordinance.  The court further finds that the 2002 Will was not a device used by Nina to solicit assistance from the Central Government in her probate litigation with her father-in-law.  The 2002 Will truly reflected the long-held intention on the part of Nina to leave her estate to charity.  The 2002 Will was the product of Nina’s charitable aspiration, an aspiration consistently held by her both before and after her probate dispute.  Up to her death, Nina intended the Plaintiff to continue with the charitable works she had started notwithstanding the conclusion of the probate dispute. 

3.
As regards Nina’s relationship with the 1st Defendant, the court finds that it started off as a relationship between a client and a Fung Shui master.  Even though intimacy developed after September 1992, the 1st Defendant also acted as Nina’s Fung Shui master at the same time and obtained financial benefit out of the services he provided.  Nina was aware all the time that the 1st Defendant would not be leaving his family and he would always be the husband of his wife and the father of his children.  The 1st Defendant was a man having a family in which she would never be a member.  As far as Nina was concerned, her intimate relationship with the 1st Defendant had always been a secret which she did not want others to know.  She wanted it to be buried together with her after her death.  When Nina made the 2002 Will, her relationship with the 1st Defendant did not cause her to give him her estate.  As far as her estate was concerned, she placed a higher regard on her charitable objectives than the 1st Defendant.

4.
After the end of the probate dispute, the 1st Defendant resumed his role as Fung Shui master cum intimate friend with Nina.  He provided Fung Shui services to Nina and received financial benefit therefrom.  The intimate relationship remained a surreptitious one.  And that was the nature of the relationship when Nina executed another will on 16 October 2006.  The court finds that there was no change in Nina’s charitable testamentary intent at the time when another will was executed on 16 October 2006.

5.
On all the evidence, viz. factual evidence and expert opinions, as well as considering relevant circumstantial background, including the relationship between Nina and the 1st Defendant and Nina’s mindset in October 2006, the court finds that the 2006 Will was not signed by Nina and it was not attested to by Winfield Wong and Ng Shun Mo.  The 2006 Will was not the document executed by Nina in the presence of Winfield Wong and Ng Shun Mo on 16 October 2006.  The court finds that the document executed on that occasion was the Specific Bequest Will as testified by Winfield Wong.  The analysis of the evidence is summarized below.

6.
The hard physical evidence derived from document examination had to be considered together with the testimonies of the attesting witnesses on the process of execution of the document on 16 October 2006. 

7.
The Electro Static Detection Apparatus [“ESDA”] evidence establishes that,

· The signatures and the writings on the 2006 Will were signed and written when it was placed on top of the Unsigned Document.  In other words, the two documents were together when the 2006 Will was signed;

· There was no substantial movement in the handling of the documents causing displacement of the Unsigned Document or the 2006 Will in between the execution of the three signatures on the 2006 Will.

The court accepts the evidence of Ng Shun Mo and finds that when Nina and the two attesting witnesses signed the document on 16 October 2006, there was only a one-page document in front of them.  Together with the ESDA evidence, this rules out the 2006 Will as the document executed on 16 October 2006.

8.
The court accepts the evidence of Winfield Wong and finds that on 16 October 2006 Nina actually signed the document in the presence of the attesting witnesses.  The court also accepts his evidence that the document was handed by Nina to him in the air.  He read it by holding it in the air before he handed it back to Nina for her to sign.  In the course of the whole process, the following motions are likely to cause slippage between two sheets of paper,

· picking up the document off the table into the air;

· placing the document from the air onto the table;

· passing the document in the air from one person to another;

· orientating or turning the document on the table surface;

· ‘addressing’ the paper to the customized angle of the writer for writing or signing on it. 

Assuming there were two sheets of paper (which the court found not to be the case), inevitably there would have been some displacement of the papers during the process.  This would again produce a result incompatible with the ESDA evidence.  The implication is that the 2006 Will was not the document executed on that occasion.

9.
Document examination revealed that there was a crease on the 2006 Will and the purported signature of Nina on the 2006 Will was written across the crease.  Expert examination establishes that the Nina signature was executed after the crease was made on the document.  The court accepts the evidence of Ng Shun Mo and Winfield Wong and finds that on 16 October 2006 when Nina signed the document attested to by Winfield Wong and Ng Shun Mo there was no crease on it.  This again means that the 2006 Will was not the document executed by Nina on 16 October 2006.

10.
The court accepts the evidence of Winfield Wong and finds that the document he attested to on 16 October 2006 was a will only providing a bequest of a specific sum of money in favour of a beneficiary surnamed Chan [“the Specific Bequest Will”].  Winfield Wong consistently referred to it as a “partial will” and explained to Nina that by such will she had not completely disposed of her estate.  Nina acknowledged and understood that before she executed the document.  The court rejects the suggestion that Winfield Wong had misread the 2006 Will as a partial will.  Winfield Wong’s idea of partial will excluded a will, like the 2006 Will, providing for the disposal of the residue of the estate of the testator.  The accuracy of Winfield Wong’s reading of the document is supported by his spontaneous description of the document as a partial will, his explanation as to its effect.  It is also corroborated by Nina’s spontaneous response to Winfield Wong’s explanation and her response when Ng Shun Mo asked her about the partial will in a subsequent occasion in October 2006.  Accordingly, the document executed by Nina and attested to by Winfield Wong and Ng Shun Mo on 16 October 2006 was not the 2006 Will.  The court rejects the evidence of the 1st Defendant as to how he came to obtain the 2006 Will from Nina.  The court does not find him to be a credible witness.  Instead, the court finds that in many respects his evidence was tailored to suit his convenience. 

11.
The court does not believe that their relationship was such that Nina was prepared to give him her entire estate irrespective of her other commitments and responsibilities.  Giving him gifts or even large sums of money during Nina’s lifetime when he made her happy is one thing.  Making him her sole heir in respect of her entire estate (carrying with it the responsibility of running the Chinachem business empire and implementing her charitable objectives) is quite different.  The court finds that the 1st Defendant was not a suitable candidate for discharging such responsibilities.  Neither had Nina made the necessary preparation to facilitate the 1st Defendant taking up the responsibilities.  

12.
In view of the poor health of Nina in October 2006, the court finds that Nina did not prepare the document she executed on 16 October 2006 by herself.  The court accepts that neither the siblings nor any one in Chinachem nor Winfield Wong had played any part in the preparation of the document.  The court finds that the only other person who had met Nina at that time who was likely to have a part to play in the preparation of these documents was the 1st Defendant.  The court rejects the 1st Defendant’s evidence that he was not involved in the preparation of the document.  The court finds that he lied and withheld relevant information from the court regarding the circumstances leading to the preparation of the document executed on 16 October 2006.

13.
The court rejects the evidence of the wife of the 1st Defendant (and the 1st Defendant) that he showed her the 2006 Will on 18 October 2006. 

14.
The court finds that the 1st Defendant had been contemplating a legal battle for Nina’s estate for quite some time before her demise.  He had the time and opportunity to consult Raymond Chu or other lawyers before Nina’s death as to the steps that could be taken to reinforce his position under the 2006 Will if that document genuinely reflected the testamentary wish of Nina.  He could have the testamentary wish of Nina confirmed with her siblings and the senior management of Chinachem.  Alternatively, he could ask Nina to confirm that to some trustworthy independent witnesses.  Better still, he could ask Nina to make a will properly prepared by a solicitor to the same effect.  Yet he did not do anything in that regard.  The court finds he did not take any of these steps because he did not obtain the 2006 Will in the manner he described to this court.

15.
The court accepts the expert evidence of Mr Radley and Dr Giles that handwriting examination cannot prove whether the Ng Shun Mo signature and handwriting on the 2006 Will is genuine or forged.

16.
The court rejects Mr Westwood’s conclusion that the Nina signature on the 2006 Will was a genuine one.  The court accepts Mr Radley’s opinion (shared by Dr Giles) that the Nina signature is a highly skilled simulation.

17.
The court rejects Mr Westwood’s opinion that the Winfield Wong signature on the 2006 Will was a genuine one.  The court accepts Mr Radley’s and Dr Giles’ opinions that the Winfield Wong signature on the 2006 Will is a highly skilled simulation.

18.
The court rejects Mr Westwood’s opinion it is highly probable that the writings associated with Winfield Wong on the 2006 Will were written by Winfield Wong.  By reason of the limited size of the samples for Winfield Wong writings, the court does not accept the opinion of Mr Radley there is moderate evidence supporting the proposition that the writings were not made by Winfield Wong.  As far as handwriting examination is concerned, the court holds that no conclusion can be reached as to whether the Winfield Wong writings were written by him or someone else.

19.
The court rejects the submission on behalf of the 1st Defendant that the Plaintiff must establish that the document executed on 16 October 2006 was for Fung Shui purpose before it can succeed on the case of forgery.  The court does not find the Specific Bequest Will to be inherently absurd even if it were not made for Fung Shui purpose.

20.
Given the court’s conclusion on forgery, there is no need to consider the other issues.  The court deals briefly with testamentary intent and testamentary capacity to show that it has taken all relevant matters into account.  On the question of testamentary intent, different conclusions can be reached depending on whether the document executed was the 2006 Will or the Specific Bequest Will.  Whilst the court is able to draw the inference that if the 2006 Will were the document executed on 16 October 2006 it was executed by Nina without testamentary intent, the court cannot draw the inference that the Specific Bequest Will was made for Fung Shui purpose.

21.
On testamentary capacity, the court finds that Nina did not suffer from delirium at the time when she executed the Specific Bequest Will on 16 October 2006.

